Section 4(f) Decision Process

23 CFR 771.135 – The Administration may not approve the use of land from a significant publicly-owned public park, recreation area, or wildlife and waterfowl refuge, or any significant historic site unless a determination is made that:

STEP 1:  Is it 4(f)?

Break this into two (2) distinctive parts:  1) Parks (parks, recreation areas, or wildlife and waterfowl refuge) and 2) Historic Buildings and Districts.

FOR PARKS (public parks, recreation areas, or wildlife and waterfowl refuge)

1. Is the property a park, recreation area, wildlife and waterfowl refuge?

a. The land has been officially designated as such.  Include documentation regarding coordination with officials having jurisdiction.  
b. When the federal, state, or local officials having jurisdiction over the land determine that one of its major purposes or functions is for park, recreation or refuge purposes.  The final determination on applicability of Section 4(f) to a particular type of land is made by FHWA.
2. Is the property publicly-owned? 
a. Is the deed in public ownership?

b. Public easement in perpetuity can be considered publicly-owned.

3. Is the property significant?

a. A property is not a 4(f) property if the property is designated as being not significant by the agency having jurisdiction over the land.  

(1) For single use facilities the entire property must be designated not significant.
(2) For multiple use facilities the entire area for each individual 4(f) use must be designated not significant.
4. Is the property open to the public (for parks and recreation areas only)?

a. Is the entire public permitted visitation at any time?

(1) This does not mean it has to be open 24 hours a day.
(2) Fees can be charged. 
b. A property is not a 4(f) property if only a select group is permitted visitation.

5. Is the property a wildlife or waterfowl refuge?

a. Refuge properties primary functions must be a sanctuary or refuge for the protection of species.

On occasion, properties will be encountered whose current usage is as a park, recreational area or refuge, but further analysis reveals that the current usage is not the property’s primary use.  Rail banking is an example - the primary purpose of the property is as a railroad right-of-way but that use has been temporarily abandoned, so a trail may be established on the property.  The owning railroad company could, at any time, reestablish the rail use and the trail would have to be removed.  In this case, the secondary function would not be permanent, and the property would not be subject to the provisions of Section 4(f).
There will be other cases, though, where the primary use does not terminate the secondary use.  An example would be a flood inundation area.  In the event of a flood in an area might be temporarily inundated.  However, when the floodwaters recede, the secondary can move back in.  It has not been permanently terminated.  Such secondary uses could make the property subject to the provisions of Section 4(f).  

In any case, the contractual relationship between the primary and secondary functions must meet the requirements of public ownership (See Policy Paper Q&A #2D easement or lease agreements) for Section 4(f) to apply to the property.  If the secondary function easement establishes public ownership - then the secondary functions must meet all Section 4(f) requirements (above steps) before Section 4(f) applies to the property. 
If the secondary functions are determined to meet the requirements for public ownership then go through this decision-making process with the secondary function as the owner/function of the property to complete the Section 4(f) decision-making process. 

There remains the possibility of a multi-use property within which one or more of the uses might be 4(f) uses and others not.  These uses need to be clearly set out in some type of plan or other clear statement of the property’s use.  If the area proposed to be used for a highway improvement is clearly an area not used for 4(f) uses, there would not be a use of a 4(f) property and the property would not be subject to the provisions of Section 4(f).  

HISTORIC BUILDINGS AND DISTRICTS

1. Is the historic property significant?

a. Is the property on the National Register of Historic Places?

b. If not, is it eligible for the National Register?

2. What is the use of historic properties?

a. An “Adverse Effect” under 106 regulations does not automatically mean that 4(f) applies.  If the impact would not substantially impair the historic integrity of a historic district, 4(f) does not apply.  Determinations of substantial impairment should be made in consultation with SHPO.

3. Archeological resources that are important chiefly because of what can be learned by data recovery and have minimal value for preservation in place are not 4(f).
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STEP 2:  Is there a use of the 4(f) property?

23 CFR 771.135 (p) – Except as set forth in paragraphs (f), (g)(2) and (h) of this section (in paragraph (a)(1) of this section) “use” occurs:

(i) 
When land is permanently incorporated into a transportation facility;

There is a “use” when there will be 4(f) property within the permanent ROW.

(ii) When there is a temporary occupancy of land that is adverse in terms of the statute’s preservationist purposes as determined by the criteria in paragraph (p)(7) of this section; or

There is a “use” when the 4(f) property is within a temporary easement but will sustain permanent adverse physical impacts.  

There is not a “use” when the 4(f) property is within a temporary easement if the “use” duration is temporary, the scope of work is minor, there are no anticipated permanent adverse physical impacts, property is returned to a condition at least as good as it was previously, and there is documented agreement from the jurisdictional officials.

(iii) When there is a constructive use of land.

Examples of a constructive use are: significant noise impacts, aesthetic impacts, reduced access, vibration impact, and ecological intrusion. 
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STEP 3:  Can the 4(f) property be avoided?

23 CFR 771.135 (a)(1)(i) – There is no feasible and prudent alternative to the use of land from the property; and

1. A feasible alternative is one that can be designed to engineering standards and that meets the purpose and need of the project.

2. A prudent alternative is one that does not present unique problems, have unusual factors or that the cost, social, economic or environmental impacts do not reach extraordinary magnitudes.
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STEP 4:  Can the impacts to the 4(f) property be minimized?

23 CFR 771.135(a)(1)(ii) – The action includes all possible planning to minimize harm to the property resulting from such use.

1. Minimizing harm can include design features that reduce ROW needs such as curb and gutters instead of open ditch sections.

2. After measures to minimize harm have been determined, they should be incorporated into a mitigation plan.
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STEP 5:  What documentation is needed?

1. If the 4(f) impacts meet the negative declaration determination for bikeways and walkways or one of the three programmatic 4(f)s (minor involvement with public lands, minor involvements with historic sites, and historic bridges) then documentation as described in the Iowa Division Office Environmental Document Process is required (see Section 5).

2. If the 4(f) impacts do not meet the programmatic requirements, then the formal 4(f) document procedures must be followed.  These procedures are included in the Iowa Division Office Environmental Document Process (see Section 4).
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